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ABSTRACT 

 

Scholars have noted the connection between electoral pressure and judicial rulings on 

controversial issues, such as capital punishment (Hall 1987) and sentencing (Huber and Gordon 

2004). Indeed, the increased competitiveness of judicial races in recent years has highlighted the 

desire of interest groups and other opinion leaders to influence voters’ choices through 

publicizing controversial decisions of judges. Building off insights from recent work on same-

sex marriage and state courts (Barclay 2009; Keck 2009), we examine the connection between 

judicial independence and state court support for gay civil rights claims that do not involve the 

issue of marriage. In particular, we consider the relative influence of institutional arrangements, 

partisanship, public opinion on homosexuality, and political culture to test whether appellate 

courts’ rulings on discrimination, hate crimes, and family law issues (1980-2008) are consistent 

with a strategic model of institutional behavior. This study connects to the literature on judicial 

selection and judicial independence, as well as to scholarship on social movements. 
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JUDICIAL INDEPENDENCE AND GAY RIGHTS IN THE AMERICAN STATES 

 
 

Our paper examines the connection between judicial independence and state court 

support for gay civil rights claims that do not involve the issue of marriage.  Since the founding 

of the United States, the nation has felt that in order to claim that it is governed in a democratic 

matter there must be an established rule of law and an independent judiciary. However, at that 

time and throughout the pages of American history, views on judicial independence have 

evolved and these changes have influenced the methods by which the states of the republic 

perceive their own interpreters of the law. The issue facing the States of the Union today is the 

same that faces every developed nation in the world when trying to grapple with their judiciary – 

namely, how should the independence of the judiciary be tempered with accountability. The 

most important factor in determining the relationship between independence and accountability 

within the judiciary is the method by which judges are selected.  

In light of the debates that are currently taking place within state and local governments 

over how judicial independence should be tempered with accountability, it is important to 

understand the impact that independence has on how the court approaches and handles the 

various issues that are currently coming before these judges. Our paper provides a preliminary 

investigation of this question, in terms of how different approaches to judicial independence in 

state appellate courts have affected the decisions of jurists when handling cases concerning the 

rights of lesbian, gay and bisexual persons.  

 

PRIOR RESEARCH 

 

Over the years there have been numerous works have focused on the LGBT rights 

movement and how the experience of gays and lesbians has evolved within the context of 
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American life (e.g. D’Emilio, 1983, 1992 and 1993; Cain, 1993 and 2000). Additionally, many 

scholars within the discipline of political science and in law schools have made contributions 

which have developed the understanding of the gay and lesbian community in American politics 

and in the legal system (e.g. Button, Rienzo, and Wald, 1999; Rimmerman, Wald, and Wilcox, 

2000; Engel, 2001; Koppelman, 2002). 

Much of the work done by political scientists and legal scholars in the field of LGBT 

rights has focused on the issue of marriage and relationship recognition (e.g. Eskridge, 2002; 

Rimmerman, 2002; Mezey, 2007). These works have covered a wide range of questions relating 

to marriage and have contributed to the overall understanding of the courts, political structures 

and social movements.  

While the work done on the issue of marriage has been expansive, there has been very 

little research focused specifically on non-marriage issues  such as employment, housing, 

adoption, child custody, free speech and free association, defamation, and sexual harassment 

(Bianco, 1996; Button, Rienzo, and Wald, 1997 and 2000; Rimmerman, Walk and Wilcox, 2000; 

Pierceson, 2005). This disparity in research is particularly intriguing considering that public 

opinion supporting the rights of gay and lesbian as individuals has been substantially higher than 

the support for gays and lesbians as couples.
1
 Our study begins to fill this gap in the research. 

 

THE COURTS AND JUDICIAL INDEPENDENCE 

 

Within the literature on the LGBT movement, there have been several works that have 

specifically focused on the importance of the courts and litigation to the advancement of the 

movement’s agenda (Pinello, 2003; Mezey, 2005 and 2009; Anderson, 2005; Pierceson, 2005; 

Mucciaroni, 2008; Keck, 2009). There have also been several works looking at the backlash that 

                                                 
1
 Yang (2000) shows growing support for individual rights over time. This is compared to the 1996 Pew Research 

Center’s findings that only 26% of Americans were in favour of same-sex marriage. 
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has resulted from gay rights legislation (e.g. Brewer, Kaib and O’Connor, 2000; Wald, 2000; 

Klarman, 2005; Rosenberg, 2008). Within this body of work there has been almost no work 

looking at lower state courts. Considering that the bulk of litigation impacting LGBT individuals 

takes place in these lower courts, current work examining only federal cases or cases in state 

courts of last resort miss the majority of contact that LGBT individuals and groups have with the 

courts. 

Research on the political independence of state courts when handling abortion and capital 

punishment cases has shown the political independence of the court to play a role in the 

decisions made (Brace, Hall, and Langer, 1999; Epstein and Kobylka, 1992; Huber and Gordon, 

2004). One of the most important factors in determining the indepenence of a court on the state 

level is the method by which the judge is selected (Pinello, 1995). Many scholars have produced 

works that evaluate the different implications of whether a state employes gubernatorial 

appointment, merit selection, legislative appointment, partisan elections or non-partisan elections 

(e.g. Bonneau and Hall, 2009).  

Crucial to understanding how differences in institutions can impact the types of decision 

handed down from the bench, is an understanding of judicial independence as well as knowledge 

of the institutions that create independence. Over the years, scholars have proposed various 

definitions for judicial independence and a number of methods by which independence can be 

measured, including: 

[The ability of judges to be free] from political pressures and public outcry in 

order to settle disputes between parties fairly. (Sheldon and Maule, 18) 

 

The degree to which judges believe they can decide and do decide consistent 

with their own personal attitudes values and conceptions of judicial role (in 

their interpretation of the law)… in opposition to what others, who have or are 

believed to have political or judicial power, think about or desire in like 

matters, and… particularly when a decision adverse to the beliefs or desires of 
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those with political or judicial power may bring some retribution on the judge 

personally or on the power of the court. (Becker, [1970] 144). 

 

[The ability of judges not to] make decisions on the basis of the sorts of 

political factors (for example, the electoral strength of the people affected by a 

decision) that would influence and in most cases control the decision were it to 

be made by a legislative body such as the U.S. Congress. (Landes and Posner, 

875) 

 

The right of judges to be free from inappropriate control by others in the 

exercise of judicial decisionmaking. (Brice, 312) 

 

Court autonomy from other actors. (Stone, 1992). 

 

In light of these varied definitions, what we mean by “independence” (From whom? For 

what purpose?) needs to be clearly defined. For the purpose of this study, we apply the definition 

put forth by Epstein, Knight and Shvetsova in 2001, which is:  

Justices operate under maximal levels of independence when they are nearly 

always able to act sincerely – that is, to act on the basis of their own, sincerely-

held preferences (whatever those preferences may be and regardless of the 

preferences of other relevant political actors) – without fear of facing reprisal 

from the public or the political regime. In other words, when justices are 

“independent” they will face low or even no opportunity costs for acting 

sincerely. (Epstein et al. 2001) 
 

This definition of independence contains two important elements: (1) Judges are 

independent when they can act without fear of backlash from the other branches of government, 

and (2) Judges are independent when they can act without fear of backlash from the public in the 

form of electoral backlash.  

In order to operationalize this definition of independence, we adapt and expand upon the 

spatial model of bureaucratic independence put forward by Ferejohn and Shipan in 1990.  

 

[Figure 1 about here] 
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The spatial model in Figure 1, represents a case before the court. In this case, the status 

quo is very not-pro-x, additionally the political actor is even more not-pro-x. The judge in this 

case is very pro-x. So considering this situation in the context of a strategic judge who will not 

want to have his/her decisions overridden, the Judge will end up ruling in a way that retains the 

status quo, rather than at point J. In this way the decision is not sincere since it is based on non-

independent factors. And for all cases the further that J gets from P, and as the more the 

likelihood of judicial override increases, the less independent the court is to act. 

 

[Figure 2 about here] 

 

Figure 2, accounts for the second dynamic of independence. In this situation, like the 

model for judicial override both the Electorate and the status quo score lowly in favorability for 

x, and the judge scores highly. In this situation, like in Figure 1, the judge would rule at a point 

close to the status quo if he/she believes that ruling where they would if they were acting 

sincerely would result in a backlash from the electorate at the next election. 

 

THE INFLUENCE OF JUDICIAL INDEPENDENCE ON CASE OUTCOMES 

 

The likelihood that a judge will take into account the opinions of the outside public and 

other entities would seem to be directly linked to the nature of the relationship between the judge 

and the other outside actors. We view this relationship as being tied to the method by which the 

judge is selected to serve on the bench and how much influence these outside agents have in that 

process.  
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For example, a judge that is selected by strict gubernatorial appointment is less likely to 

consider the public opinion on a case when writing an opinion than would be a judge who came 

to the bench by way of either partisan or non-partisan election.  

This assumption leads us to anticipate that: 

 

Hypothesis 1: Liberal courts with more independent operations will be more likely to rule 

favorably on LGBT cases. The likelihood of an elected judge ruling in favor of the LGBT rights 

party is lower than that of an appointed judge. 

 

A recent study by Scott Barclay examining the “activistness” of state and federal judges 

on the issue of gay marriage has added to the body of literature depicting the deference with 

which judges give legislative actions (Barclay, 2010). Although Barclay’s findings are based on 

specific legislative action, we believe that his findings support the assumption that courts are 

influenced in their decisions by the current political climate of their state.  

Hypothesis 2. The ideology of other political actors at the time of a decision will have an impact 

on the opinion that is issued by the court. There is a positive relationship between how liberal a 

government is and the likelihood that a court will rule in favor of gay rights. 

 

Building on the assumptions that have already been presented about the relationship 

between the bench and the public, we feel that it is reasonable to assume that variations in public 

opinion on different issues should be discernable in courts whose judges are closely linked to the 

public. 

Numerous studies over the years have shown that there is a higher level of public support 

for gays as individuals than for gays as couples (Yang 2000). Based on these findings and our 

assumptions concerning the responsiveness of the court to the public when the public influences 

who is on the bench, we anticipate that: 

Hypothesis 3. Courts with elected judges are more likely to rule favorably on cases dealing with 

individual rights than in cases dealing with relationship or family issues.  
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DATA AND METHODS 

 

Our analysis spans the period between January 1, 1981 and December 31, 2000. For the 

preliminary study we utilized a modified list of cases from Pinello (2003) [Appendix 1.2 of Gay 

Rights and American Law]. In compiling this list, Pinello ran Westlaw queries for the terms 

“homosexual”, “gay man”, “lesbian”, “same sex”, “sexual orientation”, “sexual preference”, and 

their cognates. The annual case tables from the Lesbian/Gay Law Notes
2
, and case tables from 

other works augmented Pinello’s search. A future revision of this paper will increase this list of 

cases by searching for “sodomy”, in order to preclude the possibility of overlooking cases 

containing this term only, and “transgender”, in order to (1) include litigation pertaining to 

transgender persons in our analysis, and (2) compare the differences in results between cases 

pertaining to gay and lesbian individuals and those dealing with transgender men and women.
3
 

Each case was coded as relating to either Family and/or Child matters, or to Individual 

Rights. Cases coded as “Family and/or Child” included cases in which the issues were child 

custody, adoption, relationship rights, relationship dissolution and property rights, etc. 

“Individual Rights” cases included issues such as sexual harassment, free speech and association, 

character defamation, military service, sodomy laws, housing discrimination, and employment 

discrimination.  

Case outcomes were coded using a dichotomous variable to denote if the outcome was 

Pro-LGB (1) or not (0). A dichotomous variable was used to code whether or not appellate cases 

were unanimous in their decision. To determine the unanimity of a decision, the outcome was all 

that was considered. Cases with concurring opinions were coded as being unanimous. A case had 

to have a dissent in order to be coded as not being unanimous. 

                                                 
2
 Available at www.qrd.org/qrd/usa/legal/lgln.  

3
 Due to the absence of transgender cases, all discussion about the findings of this version of our study refer to 

lesbian, gay and bisexual (“LGB”) issues. 
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For our preliminary study we analyzed five states: California, Massachusetts, New York, 

Ohio, and Texas. These states were chosen in order to account for geographic differences and to 

provide for variation in the judicial selection methods used by states.
4
  

 

The four methods of selections we consider are: 

(1) Merit Selection – Also called the Missouri Model, after Missouri, which was the first state to 

introduce it in 1940.
5
 Under this system a commission is established to review the credentials of 

potential candidates and – in most cases – recommend a short list to the Governor for his 

approval of one. The oversight of these appointments comes from the public, in the form of 

retention elections.  

(2) Gubernatorial Appointment – The Governor of the state makes the appointment – in most 

states that use this method, the upper chamber of the legislative body (normally the Senate) must 

confirm appointments. In order to avoid the political balance of these courts from shifting too far 

in one direction, judges hold long terms and vacancies arise rarely.  

(3) Non-Partisan Elections – In most cases these elections employ a blanket primary system, in 

which all candidates are placed on a ballot and the top two from that election then run against 

each other in a run-off.  

(4) Partisan Elections – Voters select judges in election between party selected candidates. The 

candidates are in most cases selected in closed primary election.  

We code each state based on the method in which the judge is selected and how the judge 

retains his/her seat. For states that select using some form of elections, we only code for the 

general elections (primaries are excluded). Information relating to the selection methods of the 

                                                 
4
 We exclude from our study the two states that utilize Legislative Election as the mechanism by which jurists are 

selected. This selection method is currently only used by Virginia and South Carolina. 
5
 American Judicature Society. Methods of Judicial Selection: Missouri. 

http://www.judicialselection.us/judicial_selection/methods/selection_of_judges.cfm?state=MO  
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states we sampled was obtained from the Judicature Society’s “Judicial Selection in the States” 

website, which can be found at: http://www.judicialselection.us/. Table 1 provides an overview 

of the selection methods of the states in our sampling. 

[Table 1 about here] 

 

Scores for state citizen and State Supreme Court ideology were pulled from Lindquist’s 

State Politics and the Judiciary data set.
6
 Lindquist uses the Berry, Ringquist, Fording and 

Hanson scores to measure for citizen ideology
7
 and the Party-Adjusted Judge Ideology 

(“PAJID”) scores to measure to the ideology of the State Supreme Court
8
. The Lindquist data 

was also utilized in order to obtain information regarding the party affiliation of the governors 

and the control of both houses of the legislatures for each state in each year surveyed. Scores 

assigned to each state for judicial selection method were also checked against this dataset.  While 

the Lindquist data classifies New York as Non-Partisan, we classify New York as Merit 

Selection because of our exclusive focus on courts with appellate jurisdiction.
9
  

In order to operationalize our definition of judicial independence, we first had to identify 

what the sincere preferences of the judges on the panel were. In order to do this we used utilized 

the year each judge in our sample initially came to be bench, we then assigned each judge each 

judge a score in the following manner: for judges selected in appointive systems, the Berry 

                                                 
6
 Lindquist, 2007. Available at State Politics and Policy Quarterly website. http://academic.udayton.edu/SPPQ-

TPR/tpr_data_sets.html. 
7
 Berry, Ringquist, Fording, and Hanson. “Measuring Citizen and Government Ideology in the American States, 

1960-93.” American Journal of Political Science 42: 327-348. (1998). 
8
 Brace, Langer and Gann Hall. “Measuring the Preferences of State Supreme Court Judges.” Journal of Politics 62: 

387-413. (2000). 
9
 The American Judicature Society (www.judicialselection.us)  classifies New York’s appellate courts as using 

Merit Selection since 1977.  We verified this classification with the National Center for State Courts, and staff at the 

New York State Assembly. 
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ideology scores for state political elite were used, and for the states who elect their judge, the 

Berry scores for citizen ideology were utilized.
10

  

To determine the preferences of the political elite in each case at the time the case was 

decided, the Berry scores for political elite were used. Likewise, the Berry scores for citizen 

ideology were utilized to gauge citizen preferences.  

The distance between each of these factors and the location of the location of the panel of 

judges in each case was taken in order to calculate the independence of the court in each of these 

factors of independence. Once this had been done, we were then able to plot the independence of 

the court in each case. Figure 3 depicts this. 

[Figure 3 about here] 

For our preliminary study, we perform a variety of descriptive statistics to evaluate the 

three hypotheses. We also conduct a series of multivariate models, using both logistic regression 

and multinomial logit, depending on whether or not our dependent variable was either bianary or 

nominal respectively. 

 

[Table 2 about here] 

 

 

RESULTS  
 

 The findings reported here represent a preliminary investigation into the research 

questions that this work seeks to answer. Future revisions of this paper will include additional 

variables, which will attempt to control for other possible explanations. Thus, all findings 

reported here should be approached with caution. 

                                                 
10

 See Brace, Langer and Gann Hall (2000) for the rationalization behind this. 
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 Table 2 gives an overview of the LGB cases sampled in this study. 116 cases were 

considered. Seventy percent of all cases were decided in the Intermediary Appellate courts, and 

20.7% were opinions taken by Courts of Last Resort. Out of this sampling, 59.5% related to 

family and child issues, while the remaining 40.5% of all cases dealt with individual rights. 

54.3% of all cases reported a decision that was coded as Pro-LGB. 

 Out of the 92 cases decided in Intermediary Appellate Courts, 84.8% had unanimous 

opinions. 52.2% of Intermediary Appellate decisions were Pro-LGB. Out of these cases 56.3% 

dealt with family and child matters and 43.8% with individual rights. About 48 percent of these 

decisions were not Pro-LGB and out of those 73.5% of the decisions were unanimous.  

 Within the 24 opinions issued by Courts of Last Resort, 62.5% were Pro-LGB. Of this, 

53.3% related to family and child matters and 46.7% to individual rights.  

[Table 3 about here] 

 

 Table 3 describes the aggregate ideology scores for the States included in this preliminary 

study. Both the scores for Citizen Ideology and Supreme Court Ideology are on a 0-100 scale 

with high scores representing increasing liberalism.  

 Of the states sampled, Massachusetts had the highest average aggregate citizen ideology 

score (most liberal) of 81.26, followed by New York 66.08, California 51.68, Ohio 48.83, and 

finally Texas 35.22. Interestingly, the average aggregate supreme court ideology scores follow 

this same ranking of liberalism with Massachusetts having the highest scores of 69.59, and Texas 

having the lowest of 33.26. 

[Table 4 about here] 
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 Table 4 describes the relationship between the Pro-LGB rulings in our sample and the 

four selection methods considered. Out of the 63 Pro-LGB decisions, 76.2% of them were 

decided in states that appoint their judges (this grouping represents 57.83% of all cases), and 

23.8% were decided in states using electoral methods of selection (representing 45.5% of all 

cases).  

 For the cases decided in appointive systems (California, New York and Massachusetts), 

83.3% of them were decided in states using Merit Selection, and 16.7% were decided in states 

that use Gubernatorial Appointment. Within the states that use Merit Selection (California and 

New York), 54.8% of cases resulted in a Pro-LGB decision. 46.7% of cases dealing with family 

and child matters and 67.9% of cases involving individual rights had a Pro-LGB decision. In the 

one state using a strict form of Gubernatorial Appointment (Massachusetts) 80% of cases 

resulted in a Pro-LGB decision.
11

 

 For cases decided in electoral systems, 66.7% were decided in states that use a Non-

Partisan ballot and 33.3% were decided in states that utilize a Partisan ballot.
12

 

 The results shown in Table 4 would seem to support Hypothesis 1 (more “independent” 

selections mechanisms = pro-LGB decisions). More than 57 percent of cases decided in states 

utilizing appointive systems were decided in favour of LGB rights as compared to 45.5% of 

cases decided in states using electoral systems. These results should be viewed with caution due 

to the small number of cases.
13

 A series of logit regressions were run, the only variable found to 

be statistically significant was judicial independence from political elite.
14

 

                                                 
11

 Because Massachusetts had only 10 cases during this time period, the results should be interpreted with caution.  
12

 The samples for electoral systems are currently too small to make an accurate assessment of their impact. 
13

 A future study should account for this and provide that the caseloads of electoral systems are at parity with those 

of appointive states. Also, future revisions of this study should include measures to control for the urbanization of 

the districts. 
14

 Various predictive probabilities will be conducted in future to explore this question more fully. 
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 The results shown in Table 4 fail to support the third hypothesis (elected judges will rule 

more favorably in cases involving individuals than cases involving families). In states with 

electoral systems, 50% of cases relating to marriage and child issues were decided in a Pro-LGB 

way as compared to only 40% of cases relating to individual rights being decided Pro-LGB.  

 

[Table 5 about here] 

 

 

 Table 5 shows the distribution of cases by state and the party of the governor at the time 

the decision was issued. Out of the 67 decisions issued under Republican governors, 52.2% were 

Pro-LGB while the remaining 47.8% were not Pro-LGB. This represents 55.6% of the Pro-LGB 

decisions, and 60.4% of the not Pro-LGB decisions issued in all states. Of the 49 decisions put 

forth under Democratic executives, 57.1% were Pro-LGB.  

 Under Republican governors, Massachusetts had the highest percentage of Pro-LGB 

decisions with 85.7%, and New York had the lowest with only 25%.
15

 Under Democratic 

administrations, California had the highest percentage of Pro-LGB cases with 80%, followed by 

Massachusetts and Texas who each had 66.7% Pro-LGB.
16

 

 Overall the results shown in Table 5 lead us to believe that the second hypothesis is not a 

viable explanation. With a few exceptions, which can be accounted for, the party of the governor 

at the time of the decision seems not to be related to the outcome of a case. States such as 

California seem to issue a high percentage of Pro-LGB regardless of the governor’s affiliation, 

while the reverse appears true in Ohio. The results for New York and Texas seem to support 

Hypothesis 2 with New York reporting 75% of its opinions under Republican governors as not 

Pro-LGB and 56.3% of the decisions under Democrats as Pro-LGB. Likewise, Texas decides 

                                                 
15

 Out of the 44 decisions issued by New York courts, only 12 of them were issued under Republican governors.  
16

 Out of the 29 cases decided in California, only 5 were decided under Democratic Governors. In MA and TX out 

of a total of 10 cases each only 3 cases in each state were decided under Democrats. 
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57.1% of its decisions under Republicans as not Pro-LGB and 66.7% under Democrats as Pro-

LGB. 

 

 

CONCLUSION 

 

 The work that has been presented in the prior pages has hopefully laid a foundation for 

much future research on the role of the courts in LGBT issues other than marriage. Additionally, 

the initial results offer preliminary support for Hypothesis 1 (liberal courts with more 

independent operations will be more likely to rule favorably on LGBT cases). It is interesting to 

note that of the many tests conducted on our data, the only significant variable was independence 

from political elite when the panel has a liberal slant, which is not surprising since that implies 

that liberal courts in liberal states will be more favorable to LGBT rights. While more robust 

tests of these hypotheses are needed, this paper represents an important progression in our 

understanding of the role of judicial independence in questions of minority rights.   

 The implications of such research may also benefit LGBT rights organizations by helping 

interest groups expend time and resources efficiently and effectively. By understanding the 

relationship between judicial independence and support for LGBT rights, organizations can 

strategically target specific jurisdictions that have a high probability of returning a favorable 

decision. 
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TABLE 1: Selection Methods in the States 

 

 Selection Method Notes 

California Merit Selection Though the Governor of CA can appoint 

judges without the input or approval of an 

independent nominating commission, 

judges must face the voters in retention 

elections.  

 

Massachusetts Gubernatorial 

Appointment 

 

 

 

New York Merit Selection 

 

 

 

 

 

Judges in the appellate courts of New York 

have been selected by Merit Selection since 

1977. Judges on the trail courts (called 

“Supreme Courts”) are selected in 

partisan elections. New York has a hybrid 

court system with two intermediate 

appellate courts: The Appellate Division 

and the Appellate Term. Both courts are 

selected using merit selection and were 

used in this study. 

Ohio Non-Partisan Elections Candidates are initially selected in 

partisan primaries. Winners of the 

primaries run on a non-partisan general 

election ballot. 

 

Texas Partisan Elections 
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TABLE 2: Characteristics of LGB Cases in Sample (1980-2000) 

 

 

Type of Court 

 

Percent 

(number) 

 

Intermediary 79.31 

(92) 

Last Resort 

 

All cases 

20.69 

(24) 

100 

(116) 

 

Primary Issue in Case 

 

Family  59.48 

(69) 

Individual 40.52 

(47) 

 

Pro-LGB decisions 

 

54.31 

(63) 

Intermediary Courts  

Unanimous Opinion 84.78 

(78) 

Pro-LGB Decision  

 Family 56.25 

(27) 

 Individual 43.75 

(21) 

 Unanimous Opinion 87.5 (42) 

  

Courts of Last Resort  

Pro-LGB Decision  

 Family 53.33 (8) 

 Individual 46.67 (7) 
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TABLE 3: AGGREGATE IDEOLOGY SCORES FOR STATES SAMPLED 

 

 

 

 Mean Median Mode Standard 

Deviation 

 

California 

    

 Citizen Ideology 51.68 51.11 -- 3.07 

 Supreme Court Ideology 49.67 42.18 33.59 17.98 

 

Massachusetts 

    

 Citizen Ideology 81.26 82.39 -- 7.81 

 Supreme Court Ideology 69.59 76.58 76.58 11.14 

 

New York 

    

 Citizen Ideology 66.08 66.62 -- 5.06 

 Supreme Court Ideology 55.6 57.45 50.61 3.3 

 

Ohio 

    

 Citizen Ideology 48.83 49.22 -- 3.92 

 Supreme Court Ideology 40.18 37.61 37.59 5.62 

 

Texas 

    

 Citizen Ideology 35.22 35.36 -- 4.97 

 Supreme Court Ideology 33.26 35.27 34.17 5.27 

 

 

NOTES: “Citizen Ideology” scores represent the Berry et al. (1998) citizen ideology measure. 

The variable is measured on a 0-100 scale with higher scores indicating increasing liberalism. 

Scores pulled from Lindquist “State Politics and the Judiciary” data set.  “Supreme Court 

Ideology” scores represent the average ideology measured with the Party-Adjusted Judge 

Ideology (“PAJID”) scores (Brace, Langer, and Hall 2000). The variable is on a 0-100 scale with 

higher numbers representing increasing liberalism. Scores pulled from Lindquist “State Politics 

and the Judiciary” data set. 
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TABLE 4:  DATA BY SELECTION METHOD 

 

 
 

 Family-

Pro 

Individual-

Pro 

Total Pro 

 

Appointment 

 

50.98 (26) 

 

68.75 (22) 

 

57.83 (48) 

 Merit 46.66 (21) 67.86 (19) 54.79 (40) 

 Gubernatorial 83.33 (5) 75 (3) 80 (8) 

    

Elections 50 (9) 40 (6) 45.45 (15) 

 Non-Partisan 42.86 (6) 44.44 (4) 43.48 (10) 

 Partisan 75 (3) 33.3 (2) 50 (5) 

    

TOTAL 50.72 (35) 59.57 (28) 54.31 (63) 
 

Note:  Caution should be used in drawing conclusions from the partisan elections and 

gubernatorial appointment results because of the small number of observations.  
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TABLE 5:  PRO-LGB RULINGS,   

BY PARTISAN AFFILIATION OF GOVERNOR AT TIME OF DECISION 

 Republican Governor Democratic Governor  

 Pro-LGB Anti-LGB Pro-LGB Anti-LGB Total Pro-LGB 

California 62.5 (15) 37.5 (9) 80 (4) 20 (1) 65.52 (19) 

Massachusetts 85.7 (6) 14.3 (1) 66.7 (2) 33.3 (1) 80 (8) 

New York 25 (3)  75 (9) 56.3 (18) 43.8 (14) 47.73 (21) 

Ohio 47.1 (8) 52.9 (9) 33.3 (2) 66.7 (4) 43.48 (10) 

Texas 42.9 (3) 57.1 (4) 66.7 (2) 33.3 (1) 50 (5) 

 

All Partisan 

 

52.24 (35) 

 

47.76 (32) 

 

57.14 (28) 

 

42.86 (21) 

 

TOTAL 55.56 (35) 60.38 (32) 44.44 (28) 39.62 (21) 54.31 (63) 

 

 


